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STREET PREACHING v. PRIVACY

A QUESTION OF NOISE

By William B. Harvey, III

It is a classic clash of constitutional rights.  On one side, an ardent, vocal group of Anabaptist Street Preachers, believing that loudly shouting to the masses is a fundamental part of their religion and their right under the First Amendment.  On the other side, a group of merchants in the quiet, tranquil
 downtown of Beaufort, South Carolina, seeking to lower the volume of the Preachers' loud noise which disrupts their ability to conduct their business.  In the middle, the City of Beaufort, seeking to balance the rights of the Preachers to spread their message, while at the same time protecting the privacy rights of its other citizens.  The enforcement tool, a noise ordinance, making it unlawful "for any person to willfully disturb any neighborhood or business in the City by making or continuing loud and unseemly noises...."

 In the fall of 1991, the Preachers defied all attempts by the City to restrain the volume of their preaching, and were arrested and convicted of violating this ordinance.  In a series of state court proceedings, City of Beaufort v. Baker,
 the Preachers challenged the constitutionality of Beaufort's Noise Ordinance.  On June 15, 1993, in a sharply divided 3 to 2 decision, the South Carolina Supreme Court upheld the convictions of the preachers, finding the Noise Ordinance constitutional, both on its face and as applied in this situation.
  While this battle is far from over,
 with this decision the highest court of South Carolina has given municipalities an additional weapon in the never ending struggle to protect the quality of life within their corporate limits while maintaining the civil liberties of their citizens.

On various Saturdays in November and December, 1991, between noon and two o'clock, the street preachers positioned themselves in the center of Beaufort's downtown business district, a quaint array of specialty shops mostly located in historic buildings on either side of a two lane main street.  The Preachers located either on the sidewalks directly in front of one or more of these stores, which were open for business, or on the bed of a pickup truck parked at a curbside meter, again directly in front of a downtown business.
  The Preachers then commenced yelling or shouting their Biblical message at a substantial volume, often cupping their hands near their mouth for additional effect.  In each instance, the level of noise generated a complaint of one or more merchants who, being unable to leave their stores, found the noise to be quite disruptive and, in some cases, prohibitive to their ability to conduct their work and the business of their commercial enterprise.
  Each complaint initiated a response by Beaufort City Police.  After first ascertaining that the merchants' complaints were based solely upon noise,
 and that the noise level was in fact excessive, a police officer verbally warned the Preachers that the volume level of their conduct was too loud and that further conduct at that volume level would result in a violation of the Noise Ordinance.  Notwithstanding this warning, the Preachers continued shouting at the same noise level and were ultimately arrested.
  At the trial of each charge, there was testimony from respective merchants regarding the nature and extent of the disruption to their work and ability to conduct their business which was caused by the excessive noise.  In a series of trials,
 the Preachers were found guilty by the Beaufort Municipal Court for violation of the Ordinance and were sentenced to 30 days in jail or a fine of $240.00.

The command of the First Amendment, that "Congress shall make no law...abridging the freedom of speech..." is directed with equal force, by way of the Fourteenth Amendment, to state and local governments.
  This "constitutional right of free expression puts the decision as to what views shall be voiced largely into the hands of each of us, in the hope that use of such freedom will ultimately produce a more capable citizenry and more perfect polity and in the belief that no other approach would comport with the premise of individual dignity and choice upon which our political system rests."
  Freedom of speech has been described as "the Constitution's most majestic guarantee...."

However, the First and Fourteenth Amendments have never been thought to give absolute protection to every individual to speak whenever or wherever one pleases, or to use any form of address in any circumstances that one chooses.
  Even protected speech is not equally permissible in all places and at all times.
  The fundamental importance of free speech in our constitutional scheme requires, however, that restrictions on its exercise be subjected to searching scrutiny.

The United States Supreme Court has repeatedly held that the First Amendment does not prohibit municipalities from implementing reasonable time, place and manner restrictions on protected speech.
 Indeed, it is said that time, place, and manner restrictions are the means whereby the balance between expressive activity and public inconvenience is struck.
   Such restrictions are valid, provided that they are justified without reference to the content of the regulated speech, that they are narrowly tailored to serve a significant governmental interest, and that they leave open ample alternative channels for communication of the information.
  This is not a bright line test, and the countervailing interests of each situation are necessarily evaluated on a case-by-case basis.  As will be shown below, the Preachers attacked Beaufort's Noise Ordinance and its application to their religious activities on multiple grounds.  While eliciting a sharply worded dissent, each argument was rejected by the three-member majority of the South Carolina Supreme Court, which held that the Noise Ordinance passes constitutional muster.


Unreasonable Noise v. Unwanted Content
 The Street Preacher defendants in City of Beaufort v. Baker  contended that the Ordinance is not content-neutral, neither on its face nor as applied.  They first challenged the term "loud and unseemly" focusing on the word "unseemly."  Noting that Webster's Dictionary defines the term "unseemly" as "not according with established standards of good form or taste...,"  the defendants argued that this word defined the violation in terms of whether the message is in good taste.  Hence, they argued, this allows for prosecution of protected speech based on its content.  Since  content-based restrictions on speech are subject to the most exacting scrutiny by the courts,
 the Preachers argued that, to withstand constitutional challenge, the City 

should be held to the burden of proving that the Ordinance is necessary to serve a compelling state interest and that it is narrowly drawn to achieve that end.

As their second argument directed at the Ordinance's content-neutrality, the defendants in Baker focused on Beaufort's policy that enforcement of the Noise Ordinance had to be initiated by a citizen's complaint.  Citing the recent Supreme Court case of Forsyth County v. The Nationalist Movement,
 the Baker defendants contended that an ordinance which depends for its enforcement on a listeners' reaction to speech is not content-neutral.
  Simply stated, the Baker defendants contended that when enforcement of an ordinance is based upon the effect of speech on the hearer, rather than on some unrelated secondary effect, then it is not content-neutral, even though it may be viewpoint-neutral.

The Beaufort Ordinance regulates the harsh effect of excessive noise, without regard to its source.  Hence, in the lower court trials in Baker, the Ordinance was shown to have been enforced to lessen the noise from loud mufflers on cars, loud parties in residential neighborhoods, and excessive bass sounds from a car stereo in a commercial area.  The Preachers were not told that they could not preach, only that they had to do so at a reduced volume.  Underlying the vehemence of their challenge, however, was the Baker defendants' convictions that "loudly preaching to the masses" is a fundamental part of their religious duties.  They therefore believed that loudly reading from the Bible, at whatever volume, should be accorded a different constitutional status than other forms of noise or even other forms of loud expression.
  To adopt this approach to the regulation of noise would itself constitute enforcement based upon content.  Hence, the South Carolina Supreme Court ruled that the Ordinance, both on its face and as applied regulated speech solely upon the noise generated rather than the message conveyed.
  It is therefore a content neutral restriction on the manner of otherwise protected speech.

In addressing the constitutional challenges to content-neutrality raised by the defendants, the Baker Court noted that, in adopting the Noise Ordinance, the City of Beaufort followed the language of a Maryland statute which had recently been upheld by the Maryland Appellate Court.
  In the case of Eanes v. State of Maryland,
 the highest court of the State of Maryland construed the application of a similar noise statute
 which had been used in the arrest of the Rev. Jerry Eanes for loud, unamplified street preaching in front of an abortion clinic.  The building which contained the clinic was located in a mixed commercial/residential neighborhood.  It housed two other businesses and at least one residential apartment.  Across the street from the clinic was a residential apartment building.
  In Eanes as in Baker, the defendant challenged the content-neutrality of the words "loud and unseemly."  Both the Eanes and the Baker Courts rejected the assertion that the word "unseemly" was directed at the content of the speech and not the volume.  They interpreted the word "unseemly" as directly modifying the level of "loud."
  When read together, the phrase "loud and unseemly," means speech which is unreasonably loud under the circumstances.
  Hence, both courts construed the phrase "loud and unseemly noise" to be content-neutral.


Objective Guidelines v. Overbroad Restrictions
The defendants in both Eanes and Baker also contended that the legislative enactments in their respective cases were unconstitutionally vague and overbroad. The "overbreadth" doctrine was developed to prevent "laws that are written so broadly that they may inhibit the constitutionally protected speech of third parties."
  A challenge of overbreadth may be brought by one whose constitutionally protected expression could potentially be punished under the challenged statute, or whose protected expression has been inhibited, or chilled by the broad sweep of the statute's language.
  The United States Supreme court has made it clear that the overbreadth must be substantial, stating that "the mere fact that one can conceive of some impermissible applications of a statute is not sufficient to render it susceptible to an overbreadth challenge."

 Noting that the Beaufort Ordinance has no objective guideline as to the noise level that is excessive, the Baker defendants pointed to the case of Saia v. New York
 in which a local ordinance forbade the use of sound amplification devices except by permission of the chief of police.  The appellant, a Jehovah's Witness minister, received a permit to use sound equipment to amplify lectures on religious subjects in a public park on Sundays.  After his permit expired, his request for another one was denied on the grounds that complaints had been made.  When he subsequently used his amplification equipment anyway, he was arrested and convicted.  The Supreme Court, holding the ordinance unconstitutional, stated that it prescribed no standard for the exercise of police discretion, nor was it narrowly tailored to regulate the hours or places of use of loud speakers, or the sound volume to which they must be adjusted.
  "Noise can be regulated by decibels, the hours and place of public discussion can be controlled, but to allow the police to bar the use of loud-speakers because their use can be abused is like barring radio receivers because they too make a noise....  In this case a permit is denied because some persons were said to have found the sound annoying.  In the next one a permit may be denied because some people find the ideas annoying.  Annoyance at ideas can be cloaked in annoyance at sound."
  

The Baker defendants further noted a more recent case in which the Fourth Circuit Court of Appeals stated its approval of objective decibel standards in anti-noise ordinances.
  In Jim Crockett Promotion, the Court of Appeals addressed a Charlotte anti-noise ordinance that prohibited "unreasonably loud, disturbing or unnecessary noise in the city."
  The ordinance further regulated the use of sound-amplifying equipment, prohibiting amplified sound beyond certain levels, measured in decibels, in particular areas at specified hours of the day.
  The Jim Crockett Court found the term "unnecessary" to be unconstitutionally vague.  However, in upholding the remainder of the ordinance, the Court commented that it contained a "far more definite and specific" standard than the anti-noise ordinances found valid in Grayned v. City of Rockford
 and Reeves v. McConn.

Although approving of the use of decibel-measured enforcement in anti-noise ordinances, the Jim Crockett Court nevertheless held that the term "unreasonably loud" and "disturbing" were not unconstitutionally vague, citing Grayned
 and Kovacs v. Cooper.

The South Carolina Supreme Court in Baker expressly rejected the notion that a noise ordinance must contain a decibel standard, stating:

We reject Appellants' contentions that the Ordinance is not narrowly tailored because it does not provide for a decibel level standard but, rather, is dependent upon complaints from the citizens.

Since the character of open public places may differ widely, one from another, only a flexible approach to volume control can adequately serve the myriad circumstances which the State can legitimately regulate.  As we have pointed out, it is the particular circumstances that render a loud communication unseemly or unreasonable, and hence subject to time, place and manner regulations.

A law is not vague simply because it requires conformity to an imprecise normative standard.
   The root of the vagueness doctrine stems from a rough idea of fairness.
  It is not a principle designed to turn into a constitutional dilemma the otherwise practical difficulties of drawing criminal statutes both general enough to take into account a variety of human conduct, and specific enough to provide fair warning that certain kinds of conduct are prohibited.
  The key criteria in determining whether a legislative enactment passes the test of vagueness is whether persons of "common intelligence" understand its prohibitions without the need to "guess at its meaning."
 

The Baker defendants argued that, upon their inquiry as to the volume level that constituted "loud and unseemly" noise, the Beaufort City Police were unable to give a definite answer.  Rather, the Preachers argued that the response which they received was that their noise generated a complaint by a captive audience and that they simply had to lessen the volume.  This they contended was too vague to pass constitutional muster.

The South Carolina Supreme Court disagreed:

In similar fashion, we here apply normal meanings to words of common understanding and conclude that speech that is so unreasonably loud as to unreasonably intrude on the privacy of a captive audience may be punished.  We hold that the words "loud and unseemly," so construed, give sufficient notice of what conduct is penalized.  "Unseemly" modifies "loud" and means unreasonably loud in the circumstances.  That is clear enough.  The objective "reasonable" test is used in many areas of the law as an appropriate determinate of liability and thus a guide to conduct.
 

 In the case of City of Madison v. Baumann,
 the city ordinance in question made unlawful "the making of noise tending to unreasonably disturb the peace and quiet of persons in the vicinity thereof."  The defendants in Baumann were playing unamplified music in a city park. Unlike Baker, there was no concrete evidence of any warnings having been issued to the defendant, and there was also no evidence that either of the defendants had been cited for previous violation of the ordinance.  The appellants in Baumann asked, "How is unreasonably to be interpreted — particularly when whether the conduct is reasonable depends upon the subjective reaction of one in the vicinity, one who may be hypersensitive or perhaps subjectively unreasonable?"
  The Wisconsin Supreme Court held that the word "unreasonably" is the lynch pin in the ordinance that both prevents excessive discretion by the police and which gives guide to persons in respect to their conduct.  The Court stated that the concept of reasonableness is what prevents the actor from being at the mercy of the hypercritical.  Conduct that disturbs a reasonable person is deemed actionable.  What a reasonable person would avoid doing at the time and place in the sense of 

making noise, whatever its source, is all that is asked by the ordinance for musicians to avoid a citation.

These cases illustrate that, even in the scrutinized area of regulation of First Amendment rights, although legislative bodies should strive to define prohibited conduct as objectively as possible, the use of certain less objective terms is not fatal to the enactment.  While the terms unreasonable and disturb are constitutionally acceptable in anti-noise statutes, unnecessary and annoy are not.
  Councils and legislatures are advised to carefully choose their terms when venturing into the minefield of First Amendment regulation.

The Beaufort Noise Ordinance does not use the words "unreasonably loud."  However, the City in Baker successfully argued that adoption of wording substantially identical to the Maryland statute carried with it the presumption that the Beaufort City Council was aware of the previous judicial interpretation placed on the wording, in Eanes, and intended that this interpretation form a part of the ordinance as adopted.
  By upholding the definition of "loud and unseemly" to mean "unreasonably loud," the South Carolina Court joined many other courts that have held that noise ordinances using the words "unreasonably loud" or "unreasonable noise" are sufficiently defined to withstand a constitutional challenge of vagueness.

When they enforce the Noise Ordinance, the Beaufort City Police act only upon the complaint of unreasonably loud noise by a "captive audience."  If there is no complaint, there is no enforcement, even of a potential violator.  The defendants in Baker argued that this enforcement policy depends on the subjective opinions of the merchants and, therefore, leaves the speaker with no protection against arbitrary enforcement of the Ordinance.

It is noteworthy that the majority in Eanes not only recognized that enforcement of the anti-noise statute had been initiated by a citizen complaint, it held that police may act under this statute only upon receipt of a complaint from an affected citizen upon the basis of which the officer reasonably believes that the statute has been violated."
  The Maryland Court reasoned that this prerequisite to enforcement guards against oppressive action initiated solely by government opposition to unwelcome speech.

 The Eanes Court additionally held that enforcement and application of this noise ordinance "requires" prior warning by police authority so that the speaker is made aware that further conduct at the offensive volume may subject the individual 

to prosecution.
  Indeed, the South Carolina Court in Baker held that the warnings provided to the Preachers constituted "adequate notice."

This enforcement criteria of a citizen's complaint and prior warnings drew sharp language from the dissent in Eanes.

Anytime government authorities desire to suppress activity protected by the First Amendment, it will not be difficult for them to find complainants and to give prior warnings.  The complaint and warnings requirements add nothing to specificity.  Whatever protection they might seem to provide against government overreaching is illusory.

Moreover, by making a complaint and a prior warning statutory elements, the majority opens the door to discriminatory enforcement of [the statute].  Thus, if two speakers, at about the same time of day and in similar neighborhoods, reach the same volume, and persons complain only about one of them, a police officer can use [the statute] only against the speaker who was the object of the complaints.  While the complaints may be couched in terms of loudness, it is quite likely that the speech with "offensive" content will generate complaints and the speech with popular content, or by a popular speaker, will not.

A further aspect of Beaufort's Noise Ordinance that saves it from an attack of vagueness are the words "willfully disturb."  The United States Supreme Court addressed an anti-noise ordinance in the case of Grayned v. City of Rockford
 which ordinance stated in part as follows:

...No person shall willfully make or assist in making of any noise or diversion which disturbs or tends to disturb the peace or good order of such school session or class thereof.

In addressing the challenge of vagueness to this ordinance, the Supreme Court stated that any vagueness of the terms "disturbs or tends to disturb" is dispelled by the ordinance's requirements that the acts be "willfully" done.

Beaufort's Noise Ordinance does not make unlawful the mere disturbance of a business or neighborhood.  It requires that this disturbance be "willful."  This type of specific intent or scienter requirement has long been recognized as "mitigat[ing] a law's vagueness, especially with respect to the adequacy of notice to complainant that this conduct is proscribed."
  The Noise Ordinance's requirement that the violator's conduct contain an element of "willfulness" removes any vagueness with respect to the adequacy of notice to the violator that his conduct is proscribed.
  Since the prosecuting authority must prove that the violator knew that his conduct was in violation and intended to continue, this requirement assures that a warning will be given before each arrest and avoids the danger of the unintentional violation which could have a chilling effect upon protected expression.


Privacy Rights in a Public Arena
It is the policy of the City of Beaufort to enforce its Noise Ordinance only with respect to complaints by those who are a "captive audience," which has been defined as an unwilling listener or viewer who cannot readily escape from the undesired speech, or whose own rights are such that he or she should not be required to do so.
  The notion of a "captive audience" originated in situations in which unwanted communication invaded the privacy of the home.  The Supreme Court has firmly held that, within one's residence, the individual's right to be left alone plainly outweighs the First Amendment rights of an intruder.
  There is simply no right to force speech into the home of an unwilling listener.

The Baker preachers noted that the Beaufort Noise Ordinance is not identical to the Maryland statute construed in Eanes, as the Beaufort Ordinance contains the words "willfully disturb any neighborhood or business," whereas the Maryland statute is limited to disturbance of "any neighborhood."  They argued that this is a significant difference, since the privacy interests of a downtown commercial business are entitled to less protection than those in a residence or residential neighborhood.

In situations outside the home the right to regulate protected speech on the basis of volume is not as clear as within a residence.  Whether one has the degree of captivity to invoke a privacy interest, or whether one is able or should be required to turn away or leave the objectionable area are situations that are necessarily decided on a case-by-case basis.
  The general notion that one may be a "captive audience" outside of the home, however, is well established.  The truth is that in our pluralistic society, with "constantly proliferating new and ingenious forms of expression," we are inescapably captive audiences for many purposes.
  The regulation of free speech outside of the home is upheld when the degree of captivity makes it impractical for the unwilling viewer or auditor to avoid exposure.
  Such regulation, however, is exercised with great caution.  As Justice Harlan stated:

The ability of government, consonant with the Constitution to shut off discourse solely to protect others from hearing it is...dependent upon a showing that substantial privacy interests are being invaded in an essentially intolerable manner.  Any broader view of this authority would effectively empower a majority to silence dissidents simply as a matter of personal predilections.

These cases reflect a judicial concern with balancing the right of free speech with the individual's right to be free from unwanted communication.  This principle is grounded in the concept of privacy.
  Until very recently, this privacy interest has not been extended to public streets and sidewalks, which have historically been recognized as "archetypes of traditional public forum."
  In the case of Ward v. Rock Against Racism,
 the Supreme Court pointed out that "it can no longer be doubted that government has a substantial interest in protecting its citizens from unwelcome noise."
  While recognizing that this interest is most often applied in the protection of the tranquility and privacy of the home, the Court in Ward stated that it is by no means limited to that context, "for government may act to protect even such traditional forums as city streets and parks from excessive noise."

The Baker defendants, citing Cohen
 and Frisby,
 asserted that the privacy interests which are so well recognized in the home are substantially diminished in a traditional public forum outside the home.  The Street Preachers argued that the court should require a higher level of tolerance for protected speech in such traditional public forums as a downtown sidewalk.  Citing the 1963 case of Edwards v. South Carolina,
 the Baker Preachers argued that in order to be censured, or punished, unamplified human speech in a public forum must be shown "likely to produce a clear and present danger of a serious substantive evil that rises far above public inconvenience, annoyance, or unrest."
  In Edwards, a group of high school and college students gathered on the State House grounds to protest segregation.  After being warned by the police to disperse, the crowd began a peaceful but loud "religious harangue," which included singing religious songs, stamping of feet and clapping hands.  They were arrested and convicted of breach of peace.  The United States Supreme Court reversed the convictions, holding that the State law made "criminal the peaceful expression of unpopular views" and was therefore unconstitutional.
  The Baker defendants likened the facts of their case to those in Edwards, an analogy adopted by the dissent.
  The majority in Baker, however, distinguished Edwards as involving the denial of peaceful assembly and not a loud and disruptive activity.
  Further, the Baker majority found that Edwards did not stem from the enforcement of a legislative ordinance, as did the facts of Baker.

The Baker Court held that as to the unamplified shouting of the Street Preachers, "the area merchants in downtown Beaufort are captive audiences in their businesses, unable to transact business or escape from the excessive noise."
  Whereas the unlawful conduct in Eanes occurred in a mixed commercial/residential location, the decision in Baker establishes, apparently for the first time,
 that municipalities have the right to control the volume of unamplified human speech in a totally commercial public forum.  While civil libertarians might challenge such a ruling 

in theory, on the facts that were presented, the Baker decision is a logical and correct application of First Amendment law.


Equality of Life v. Quality of Life

Cities, towns and villages are struggling to survive across the nation.  American urban centers, once enjoyed proud reputations of homes of culture, civilization, public spirit and tranquility.  But escalating crime, noise and incivility have transformed many thriving communities into run-down sections of town that people seek to avoid.  When this happens, cities lose their community meeting space and the center of urban interaction.  This phenomenon, once confined to major cities, now threatens towns and villages across the country.

The vitality of our nation's cities and towns depends on the ability of local governments to enact reasonable laws that promote equality of life in the community.
  Indeed, individual community groups and politicians are coming to see that maintenance of order in public spaces "lies at the heart of the tension between individual freedom and communal security."
  For many communities, an important factor in building the quality of life is the preservation of peace, tranquility and civility in public areas.  Even today, many cities and towns across America are striving to regain these qualities; the City of Beaufort and others are trying not to lose them.

Downtown must remain attractive to remain healthy.  Downtown areas with quiet streets and parks will attract residents and tourists, who will come to shop, socialize and relax. Peaceful interaction among individuals of diverse interests is possible "only when the streets of cities have built-in equipment allowing strangers to dwell in peace together on civilized but essentially dignified and reserved terms."
  Crime, noise, squalor, filth and decay are among the leading factors making our cities and towns unattractive.
  If uncontrolled, these problems will cause residents to stay away and tourists to drive through without stopping.
  Thus, a pleasant environment can make all the difference between a thriving downtown area shared by a community and a declining area that is eventually abandoned by residents and visitors alike.

Excessive noise can have a significant and adverse effect on a communities' efforts to preserve its downtown area.  A downtown that is regularly invaded by loud noise, regardless of the source or the content, will enter into a steady cycle of decline as residents and tourists go elsewhere to meet, shop, dine and enjoy peace and quiet.
  As people seek out more pleasant, and perhaps more private areas, businesses will lose their customers and will move, leaving public spaces in decline and downtown areas filled with abandoned storefronts.

Cities possess a substantial interest in promoting tourism, business, and their downtown areas.
  Towards this goal, communities throughout America are seeking to preserve the livability of their public and commercial areas by regulating extreme aspects of conduct harmful to others.  An overarching goal of these efforts is to balance the desire for an attractive public environment with a tolerance of diverse individual needs and beliefs, and a commitment to the preservation of constitutional freedoms.  The result is the increasingly widespread enactment of laws that limit offensive public behavior at its extreme, but still provide for individuality, diversity and freedom of expression.  Examples are municipal laws that prohibit:

·
Public drunkenness (but do not prohibit drinking); 

·
Begging in an aggressive, or intimidating manner (but do not prohibit solicitations of alms); and

·
Loitering with an intent to engage in prostitution or drug trafficking (but do not make loitering by itself a crime).

These laws protect the rights of all members of the community to enjoy their public spaces free of excessive and unpleasant intrusions, but they do not go so far as to prohibit all behavior deemed to be unpleasant or to curtail the expression of ideas.

Anti-noise laws pursue the same goal.  By limiting merely the volume of noise, these laws encourage public conversation, facilitate commerce, and protect each individual's ability to enjoy common public spaces.  Thus, anti-noise laws forbid playing radios or musical instruments at excessive volumes, but they do not ban music.  They outlaw noisy cars or trucks, but do not prohibit driving.  They prevent people from extended yelling and shouting in public places, but they do not prohibit speech.

A municipality's police power extends to many different areas relating to the citizens' quality of life, such as public safety, public health, morality, peace and quiet, and law and order.  As the United States Supreme Court recognized in the case of Berman v. Parker,
 "It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled."
  The holding in Baker firmly establishes the government's power to determine that a community should be protected from unreasonably loud noise.  Because it limits only volume, Beaufort's Noise Ordinance does not "burden substantially more speech than is necessary to further the government's legitimate interest."
  Beaufort's Noise Ordinance does not limit the message conveyed by any speaker.  It does, however, prohibit a person from speaking at such an unreasonably loud volume that residents and business people cannot think, talk or do any of the many other activities that fill everyday life.  By limiting such excessive and intrusive noise, Beaufort has done no more than eliminate the exact source of the evil it sought to remedy.
  Beaufort's Noise Ordinance respects the importance and value of First Amendment rights, but it also respects the particular needs of its locality, heritage and community.  The Noise Ordinance is nothing more than a reasonable content-neutral restriction on the volume of speech.  It does not limit the message of any speaker, and it does not prohibit street preaching at a reasonable volume.
  The Ordinance strikes a balance, weighted in favor of the expression of views, that allows all to speak, all to listen, and all to live together, thereby strengthening both the First Amendment rights of the individual and the quality of life within the community.


***

William B. Harvey, III, earned his J.D. at the University of South Carolina School of Law (1980).  He is a partner in the firm of Harvey & Battey, P.A., located in Beaufort, South Carolina.  Mr. Harvey is City Attorney for the City of Beaufort and successfully argued the Respondent's case in City of Beaufort v. Baker.
�.  So defined by the order of Circuit Judge Jackson Gregory, City of Beaufort v. Karl Baker, et al., Record on Appeal p. 5.


�.  Section 9-1008(a) of the City of Beaufort Code of Ordinances, entitled LOUD AND UNSEEMLY NOISE, states in full as follows:


(a)	It shall be unlawful for any person to willfully disturb any neighborhood or business in the City by making or continuing loud and unseemly noises, or by profanely cursing and swearing, or using obscene language.  It shall further be unlawful for any person to willfully disturb any neighborhood or business within the City by the use of words which threaten or tend to threaten or incite physical violence, or which endanger or tend to endanger the health and safety of others within the City.


�.  The Defendants were tried and convicted on the original charges in Beaufort Municipal Court.  They appealed to the Circuit Court which, on June 11, 1992, affirmed the convictions and upheld the constitutionality of the ordinance.  This Order was then appealed to the South Carolina Supreme Court.


�.  City of Beaufort v. Baker, ___S.C.___, 432 S.E.2d 470 (1993).


�.  As of this date, there are pending three additional actions in the United States District Court in Columbia, South Carolina, brought by other Street Preachers, challenging the Constitutionality of the Noise Ordinance.  A ruling is pending on plaintiffs' Motions for Preliminary Injunctions in each of these cases.


�.  Baker, supra, 432 S.E.2d at 472.


�.  Id.


�.  432 S.E.2d at 472.


�.  Before any arrest, the Preachers were issued an Administrative Summons and further warned that continued conduct at the same volume would result in an arrest.  At trial, the Administrative Summons was dismissed and the Defendants were tried on only one charge per incident.


�.  One Defendant was convicted by a Municipal Court jury, while the remaining Defendants waived their jury rights are were tried by the Municipal Judge. 432 S.E.2d 472.


�.  Gitlow v. New York, 268 U.S. 652, 45 S.Ct. 625, 69 L.Ed. 1138 (1925); see also Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 500 n.8, 72 S.Ct. 777, 98 L.Ed. 1098 (1952) (collecting cases).


�.  Cohen v.California, 403 U.S. 15, 24, 91 S.Ct. 1780, 29 L.Ed.2d 284 (1971).


�.  L. Tribe, American Constitutional Law §12-1 at 785 (2d ed. 1988).


�.  Cohen v. California, 403 U.S. 15, 19, 91 S.Ct. 1780, 29 L.Ed.2d 284 (1971).  As examples, see Kovacs v. Cooper, 336 U.S. 77, 69 S.Ct. 448, 93 L.Ed. 513 (1949) (sound trucks); Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86 L.Ed. 1031 (1942) (fighting words); Schenck v. United States, 249 U.S. 47, 39 S.Ct. 247, 63 L.Ed. 470 (1919) (clear and present danger of imminent unlawful conduct).


�.  Cornelius v. NAACP Legal Defense & Educational Fund, Inc., 473 U.S. 788, 799, 105 S.Ct. 3439, 87 L.Ed.2d 567 (1985)(non-public forum); see Frisby v. Schultz, 487 U.S. 474, 108 S.Ct. 2495, 101 L.Ed.2d 420 (1988)(picketing of a single residence); Cox v. Louisiana, 379 U.S. 536, 85 S.Ct. 453, 13 L.Ed.2d 471 (1965) (obstructing sidewalk).


�.  Eanes v. State of Maryland, 318 Md. 436, 569 A.2d 604, 609 (1990); Frisby v. Schultz, 487 U.S. 474, 479, 108 S.Ct. 2495, 101 L.Ed.2d  420 (1988).
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